
 HEADING OF JUDGMENT IN CRIMINAL REVISION 
District:-Dhubri, Sub Division-Bilasipara. 

  IN THE COURT OF ADDL. SESSIONS JUDGE BILASIPARA. 

Present:- Smti S. Bhuyan. 

      Addl. Sessions Judge, Bilasipara  

   (Criminal Revision Case No. 19/17) 

Revision against the order dated 16-11-17 and 13-12-17 passed by Ld. 

JMFC, Bilasipara in CR Case no. 593/17 u/s 343 I.P.C. r/w section 97           

Cr.P.C 

 

Sri Shekhar Paul, 

S/O- Chitta Ranjan Paul, 

R/O – Bilasipara Town, W/N-05 

P.S- Bilasipara. 

Dist- Dhubri, Assam.      ……. Petitioner 

  -Versus-   

1. Mithu Paul 

D/o – Naba Paul 

R/O- Chapar Town, W/N-06 

P.S- Chapar   

Dist-Dhubri, Assam. 

2. The State of Assam, 

Represented by Addl. P.P. Bilasipara   …. Opp. Parties 

Advocates appeared:- 

For the petitioner:- Mr. R.K Jain & Mr. R. Dasgupta, Advocate   

For the opp. Party no. 1:- Mr. Shanti Uddin Sk., Advocate. 

For the opp. Party no. 2:- Mr. T. Kr. Bhattacharya, Ld. Addl. P.P,  

Date of argument:- 08-03-18, 13-03-18   

Date of judgment:- 27-03-18 

JUDGMENT 

1. This petition has been filed by Shekhar Paul S/O Chitta Ranjan Paul R/o 

Bilasipara Town, W/N-05 under Bilasipara P.S District- Dhubri u/s 397 of Cr.P.C 

for revision, assailing impugned order dated 16-11-17 and 13-12-17 passed by 

Ld. JMFC, Bilasipara in CR Case no. 593/17 u/s 343 I.P.C. r/w section 97 Cr.P.C. 
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for taking cognizance against the  accused/revisionist petitioner u/s 343 I.P.C to 

proceed the case and issue of notice to him for producing the daughter of 

revisionist petitioner and respondent No-1 before the Court to give custody of the 

daughter to respondent No-1. 

2. According to the petitioner Ld. Court below misconceived the provisions 

of law in passing the impugned order dated 16-11-17 and 13-12-17  in CR Case 

no. 593/17 u/s 343 I.P.C. r/w section 97 Cr.P.C in taking cognizance and 

issuance of notice for production of the child; ld. court below should have ask the 

complainant/respondent no. 1 to approach the proper forum for taking custody 

of the minor or its production under the Guardian & Wards Act and whenever 

there existed special enactment regarding custody of minor, the criminal court 

should not interfere  and in the CR Case no. 593/17 u/s 343 I.P.C. r/w section 97 

Cr.P.C respondent no. 1 claimed to get custody of minor by avoiding the 

Guardian and Wards Act.  Therefore, the petitioner being highly aggrieved and 

dissatisfied with the impugned order dated 16-11-17 and 13-12-17 passed by Ld. 

JMFC, Bilasipara in CR Case no. 593/17 u/s 343 I.P.C. r/w section 97 Cr.P.C. , 

move this court by filing this Revision Petition U/s 397 of the Cr.P.C. challenging 

impugned order dated 16-11-17 and 13-12-17 passed by Ld. JMFC, Bilasipara in 

CR Case no. 593/17 u/s 343 I.P.C. r/w section 97 Cr.P.C. for taking cognizance, 

issuance of process against the revisionist petitioner directing him to produced 

their daughter on the prayer of respondent No-1. 

3. In course of hearing, the record of trial court pertaining CR Case no. 

593/17 u/s 343 I.P.C. r/w section 97 Cr.P.C.is called for. I have gone through the 

record of the trial court along with present Revision Petition and impugned order 

dated 16-11-17 and 13-12-17 passed by Ld. JMFC, Bilasipara in CR Case no. 

593/17 u/s 343 I.P.C. r/w section 97 Cr.P.C.  

4. The fact leading to the filing of this Revision Petition is enumerated 

below:– 

5. The opp. party Mithu Paul filed a complaint petition before the Ld. SDJM 

(M) Bilasipara on 19-06-17. Ld. SDJMM) transferred the same to the court of Ld. 

JMFC Bilasipara for trial disposal. Ld. JMFC Bilasipara after recording statement of 

the complainant (respondent No-1 of the revision petition) and witnesses u/s 

200/202 Cr.P.C, took cognizance against the accused (revisionist petitioner) u/s 

343 I.P.C holding that prima facie material u/s 343 I.P.C transpire against the 

accused to proceed the case and also issued notice directing accused to produce 

the girl u/s 97 Cr.P.C. It has been alleged by the respondent No-1 in her 

complaint petition that she got married with Shekhar Paul on 28-05-11 as per 
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customs of Hindu Law and after passing out of few months in peace her husband 

started physical and mental torture on her. Bearing all kind of those tortures she 

became mother of female child namely Sonaleshi Paul who took birth on 01-05-

13 but after the birth of her daughter her husband started more  and more 

mental torture on her suspecting her relationship with other person and on the 

basis of only suspicion her husband lodged ejahar on 27-03-17 against a fellow 

alleging said fellow has kidnapped her and ultimately she appeared before the 

concerned police station and by taking the plea kidnapping her, her husband 

revisionist petitioner  wrongly restrained her female child on 23-03-17 and did 

not allow her to meet with her child and said fellow Gopi Saha rescued her from 

the various inhuman torture on by her accused husband i.e revisionist petitioner.    

6.   I have heard learned counsel for both sides. The point for determination 

in this Revision Petition is: - 

i) Whether revision petition is maintainable under the law? 

ii) Whether Ld. Trial court erred in law in passing the impugned order dated 

16-11-17 and 13-12-17 passed by Ld. JMFC, Bilasipara in CR Case no. 

593/17 u/s 343 I.P.C. r/w section 97 Cr.P.C?  

 

7. To arrive at the just Decision for the aforesaid points for determination, I 

have gone through the impugned order dated 16-11-17 and 13-12-17 passed by 

Ld. JMFC, Bilasipara in CR Case no. 593/17 u/s 343 I.P.C. r/w section 97 Cr.P.C 

and material present in the trial court record and also taken into consideration 

the argument placed before me by the Ld. Counsel for revisionist petitioner. 

8. By filing the present revision petition, revisionist Petitioner challenged 

order dated 16-11-17 and 13-12-17. Vide order dated 16-11-17 Ld. Trial court 

after perusal of complaint petition filed by the opp. Party Mithu Paul and her 

statement recorded u/s 200 Cr.P.C and witnesses recorded u/s 202 Cr.P.C, took 

cognizance against the accused to proceed the case u/s 343 I.P.C against 

Shekhar Paul, the present revisionist petitioner and also issued notice to him to 

produce the minor daughter of the complainant and revisionist petitioner. The 

opp. Party Mithu Paul stated that her marriage with revisionist Petitioner Shekhar 

Paul held on 28-05-11. Thereafter their daughter now aged about 5 years was 

born and her husband the accused Shekhar Paul made false allegation against 

her that she eloped with a boy Gopi Saha and lodged case against her. In that 

case, she appeared before police station, her husband wrongly restrained her 

minor daughter on 23-03-17 and she prays for issuance of search warrant u/s 97 

Cr.P.C for custody of her daughter. In pursuant to her complaint petition Ld. Trial 
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court after taking cognizance proceed the case against the accused revisionist 

petitioner u/s 343 I.P.C and directed him to produce their minor daughter  before 

the court.  

9. In this case revisionist Petitioner and Opp. Party respondent no. 1 are 

husband and wife and minor is their child. Respondent no. 1 alleged that 

revisionist Petitioner made false allegation against her of eloping with Gopi Saha 

and lodged the case against her and when she came to police station after the 

allegation, revisionist petitioner took away the minor child from the police station 

and she by filing petition u/s 200 Cr.P.C wanted for custody of child. In this case 

Ld. Trial court, after taking cognizance u/s 343 I.P.C against the present 

revisionist petitioner for wrongful confinement of the child of revisionist petitioner 

and respondent no. 1 by the revisionist petitioner issued summon against him to 

proceed the case against revisionist petitioner/accused u/s 343 I.P.C and passed 

order directing the revisionist Petitioner/accused to produce child before the 

court as complainant opp. Party wanted the custody of the child. In that view of 

the matter it effect the right for the parties in question as the sole dispute is the 

custody of the child and both the parties to the proceeding are parent of the 

child in question.  In Amar Nath and others vs State of Haryana, 1978 (1) SCR 

222, Hon’ble Apex court held that “the terms interlocutory order in section 397(2) 

has been used in a restricted sense and not in any broad or artistic sense and 

merely denote as order for purely interim or temporary nature which do not 

decide or touched the important right or liabilities of the parties or any order 

which substantially effect the right of the parties cannot be said to be an 

interlocutory order.” 

10.  In Rajendra Vs Uttam 1993 3 SCC 134 decision of V.C. Shukla vs. State 

1980(2) SCR 380 discussed wherein Hon’ble Apex court held that the term 

"interlocutory order" used in the Code of Criminal Procedure has to be given a 

very liberal construction in favour of the accused in order to ensure complete 

fairness of the trial and the revisional power of the High Court or the Sessions 

Judge could be attracted if the order was not purely interlocutory but 

intermediate or quasi final. This being the position of law, it would not be 

appropriate to hold that an order directing issuance of process is purely 

interlocutory and, therefore, the bar under sub- section (2) of Section 397 would 

apply. On the other hand, it must be held to be intermediate or quasi final and, 

therefore, the revisional jurisdiction under Section 397 could be exercised against 

the same. The High Court, therefore, was not justified in coming to the 
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conclusion that the Sessions Judge had no jurisdiction to interfere with the order 

in view of the bar under sub-section (2) of Section 397 of the Code. 

11. After perusal of the complaint petition, statement of the complainant i.e 

respondent no. 1 made in her complaint petition CR 593/17, and coupled with 

aforesaid decision of the Hon’ble Apex court I find that order of taking 

cognizance u/s 343 I.P.C to proceed the case against the accused/ revisionist, 

who is one of the parent of the child in question and issuing summons to 

proceed the case against the revisionist petitioner u/s 343 I.P.C to face trial and 

passing direction him to produce the minor girl to be given custody  of minor girl 

to opp. party of this petition effect the right of the parties and therefore it cannot 

be said a interlocutory order and section 397(2) Cr.P.C is not bar under the facts 

of present case. 

12. In the complaint petition complainant stated that she went to bring her 

daughter from the house of revisionist petitioner but she did not mentioned the 

date when she visited revisionist petitioner house to bring her daughter. 

Revisionist petitioner took plea that he filed case  against the respondent no.1  

when she left the house and she came to police station and at police station she 

abandon their child and refused to keep the child with her so, he being father 

took child in his custody. In the statement of the respondent no. 1 as 

complainant of CR case no-593/17 recorded u/s 200 Cr.P.C. she did not whisper 

when she visit revisionist petitioner house to meet the child and to bring the child 

in her custody and on which date revisionist petitioner refused her to meet their 

child. More so her statement made in complain petition and in her statement 

recorded u/s 200 Cr.P.C. it is apparent that child was goes in the hand of 

revisionist petitioner from the police station and on that day respondent No-1 

was present at police station. Thus, revisionist refused complainant to meet her 

daughter, forcefully took the child not attracted. Opp. party stated her husband, 

revisionist petitioner suspect her relation with one fellow Gopi Saha and lodged 

case against her on 27-03-17 and in that case she appeared before police station 

and her husband on 23-03-17 on the plea of kidnapping and absconding from 

home by complainant restrained own minor child on 23-03-17. Again in para 9 of 

the complaint she stated that father has no right to restrain child wrongful with 

the consent of her mother. Statement of the respondent No-1 itself is 

contradictory. From reading of aforesaid line of statement of respondent No-1, 

presumption is drawn that child is in the custody of father with the consent of 

mother. She filed complaint before ld. SDJM (M) Bilasipara on 19-06-17 and ld. 

SDJM (M) Bilasipara transferred the same to JMFC, Bilasipara for trial. 
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Respondent No-1 alleged that father of the child took child from police station on 

23-3-17 and she filed complaint before the court on 19-6-17 after almost passing 

3 month.  

13. Respondent No-1 in her complaint petition did not whisper why she did 

not raised voice and took police help on 23-3-17 if father took the child for 

wrongful purpose. All these facts are totally absent in the complaint petition and 

in the statement of the complainant made in her complain case. There is not a 

single whispering in the complaint petition as well as in the statement of the 

respondent No-1 that father of the child that is the revisionist petitioner did not 

allowed child to go to the school, used her in illegal activities, subjected torture 

or either she get information from some person who knows both her and her 

child and the father of the child about such activities. It is also not the case of 

the respondent No-1 that revisionist petitioner, the father of the child keep the 

minor in an unruly atmosphere which is detrimental to the mental and physical 

health of the child. Her only allegation is that she being the mother she is 

entitled the custody of the minor child.  

14. In this case revisionist petitioner not taken his daughter on some false 

pretext nor snatched the child from the house of the complainant and this is 

evident from the statement of the respondent No-1 made in her complaint 

petition as well as her statement recorded u/s 200 Cr.P.C., where she stated 

father took daughter at police station on the false allegation against her that she 

eloped with an another boy and therefore, it does not amounted to wrongful 

confinement. 

15. Section 340 I.P.C. defined wrongful confinement. Section 340 of I.P.C. 

says “Whoever wrongfully restrains any person in such a manner as to prevent 

that person from proceeding beyond certain circumscribing limits, is said 

“wrongfully to confine” that person.” 

16. Section 343 I.P.C. is the penal provision to an offender who wrongfully 

confines any person for three days or more. Section 344 I.P.C. is the penal 

provision for whoever wrongfully confines any person for ten days or more. 

17. Essential ingredients of wrongful confinement 

i. The accused wrongfully restrained a person; 

ii. Such restrain prevented the victim from proceeding beyond 

certain circumscribing limits. 

iii. The victim had every right to proceed beyond the circumscribing 

limits. 

 



7 | P a g e  

 

18. Section 97 Cr.P.C. search for persons wrongfully confined. Any District 

Magistrate, Sub-Divisional Magistrate or Magistrate of the first class has reason 

to believe that any person is confined under such circumstances that the 

confinement amounts to an offence, he may issue of search warrant. Mere fact 

that the alleged custody of the minor child with the father or one of the parent of 

the child may furnish ground for civil action cannot ipso facto render such 

keeping/custody unlawful. To be unlawful, some act which is detrimental for the 

life and security of the minor must be shown. 

19. Section 98 Cr.P.C deals with power to compel restoration of abducted 

female. Here Ld. Trial court issued notice to revisionist petitioner to produce the 

child and thereby meaning restoration of the child. Therefore to attract the 

provision of section 98 Cr.P.C, complainant must show that detention is first 

unlawful and 2ndly it is for unlawful purpose. It can be termed as unlawful when 

a person keep the child, whether the girl has consent or did not consent is 

immaterial against the person who are legally entitled for the charge of the child 

and refusal to give up amounted to detention. 

20. Section 98 of Cr.P.C says “Power to compel restoration of abducted 

females. Upon complaint made on oath of the abduction or unlawful detention of 

a woman, or a female child under the age of eighteen years, for any unlawful 

purpose, a District Magistrate, Sub- divisional Magistrate or Magistrate of the first 

class may make an order for the immediate restoration of such woman to her 

liberty, or of such female child to her husband, parent, guardian or other person 

having the lawful charge of such child, and may compel compliance with such 

order, using such force as may be necessary. “ 

21. Here revisionist petitioner is the father of the child. As per allegation 

father took child at police station. That means when father took child, police 

personnels were present. Respondent no-1 is the complainant of the CR Case no. 

593/17 u/s 343 I.P.C. r/w section 97 Cr.P.C not makes a single statement that on 

23-03-17 she raised voice or inform police when her child was taken by her 

husband, the revisionist petitioner. The mere fact that father kept child in his 

custody after filing of a case against his wife alleging eloping with one fellow 

Gopi Saha does not amounted that keeping the child in custody of father 

amounted to un lawful. Respondent No-1 could not show a single reason that 

revisionist petitioner the father of the child keep the female child (daughter) for 

unlawful purpose. The conduct of the complainant and her silence on the day of 

23-03-17 when alleged incident was took place in the police station goes to show 

that she willfully allowed the child to keep by her father without any objection or 
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demur. Her statement does not shown that she had put any resistance on 23-03-

17 when her husband took custody of the child. 

22. Learned counsel for the revisionist petitioner submitted that respondent 

No-1/complainant took shelter of false hood and mislead the trial court in getting 

the order and relied the decision of Dalip Singh vs State of UP & Ors wherein 

Hon’ble Apex Court held that “Truth constituted an integral part of justice 

delivery system which was in vogue in pre-independence era and the people 

used to feel proud to tell truth in the courts irrespective of the consequences. 

However, post-independence period has seen drastic changes in our value 

system. The materialism has over-shadowed the old ethos and the quest for 

personal gain has become so intense that those involved in litigation do not 

hesitate to take shelter of falsehood, misrepresentation and suppression of facts 

in the court proceedings. In last 40 years, a new creed of litigants has cropped 

up. Those who belong to this creed do not have any respect for truth. They 

shamelessly resort to falsehood and unethical means for achieving their goals. In 

order to meet the challenge posed by this new creed of litigants, the courts have, 

from time to time, evolved new rules and it is now well established that a litigant, 

who attempts to pollute the stream of justice or who touches the pure fountain 

of justice with tainted hands, is not entitled to any relief, interim or final.” 

23. It is the submission of Ld. counsel for revisionist petitioner that as 

complainant/respondent no.1 eloped with a boy, revisionist petitioner filed 

divorce suit and said divorce suit. TS (D) 15/17 was disposed on compromised in 

the Lok Adalat without any condition and when minor was abandoned by the 

complainant at Goalpara PS, police hand over the child to father, the revisionist 

petitioner. Record shown present respondent no. 1 received notice in TS (D) 

Case no.15/17 on 02-07-17. In TS(D)  case no. 15/17 complainant did seek 

custody of the child nor denied the fact that child was handed over to revisionist 

petitioner by police when she abandoned the child after appearing before the 

police station with the child. 

24. TS (D) Case no. 15/17 being pending before the same court, I have 

perused it to arrive at just decision. In TS (D) Case no. 15/17 opposite. Party did 

not made any prayer for the custody of the child and case was disposed on 

mutual settlement before Lok Adalat held on 09-09-17. More so, respondent No-

1 /complainant keep totally silent for 3 month from 26-03-18 to 19-06-18.  Her 

witness never accompanied her to the house of revisionist petitioner to show that 

she wanted custody of the child or she ever wanted to see the child and 

revisionist petitioner refused or restrained her to see their daughter. It is seen 
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when revisionist petitioner filed divorce case, she filed the complaint before the 

ld. SDJM (M) Bilasipara after 3 month silence. Revisionist petitioner is also one of 

the natural guardian of the child. Opp. Party failed to show any of the ground 

that revisionist petitioner, wrongfully confined their daughter and he kept their 

daughter in his custody for unlawful purpose. As these facts are not coming out 

from the reading of the statement of the complainant in her complaint petition 

and statement recorded u/s 200 Cr.P.C and witnesses u/s 202 Cr.P.C., the 

ingredients of section 343 I.P.C not at all attracted. The vital ingredient keeping 

for unlawful purpose not fulfilled.  

25. In view of aforesaid discussions, I find that interference from this 

Revisional Court on the impugned order dated 16-11-17 and 13-12-17 passed by 

Ld. JMFC, Bilasipara in CR Case no. 593/17 is required. Accordingly the impugned 

order dated 16-11-17 and 13-12-17 passed by Ld. JMFC, Bilasipara in CR Case 

no. 593/17 u/s 343 I.P.C. r/w section 97 Cr.P.C is hereby set aside. However 

respondent No-1 is at liberty to knock the door of appropriate forum to seek 

custody of the child. 

26. In the light of above order, this revision petition is allowed. 

27. Send down the LCR with a copy of this court judgment to the learned trial 

court immediately. 

28. Judgment delivered under hand and seal of this court on this 27th day of 

March, 2018 at Bilasipara. 

 

 

      

           (Smti S. Bhuyan) 

             Addl. Session Judge Bilasipara 

Dictated & corrected by me.        

             

           (S. Bhuyan) 

Addl. Session Judge, Bilasipara,  

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III      

      


